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IN THE 


United States Court of Appeals 

foe the District of Columbia. 


No. 8065. 


BERTHA VIRGINIA SEYMOUR, ADMINISTRATRIX 
OF THE ESTATE OF JOHN PAUL SEYMOUR, 
DECEASED, Appellant, 

v. 

A. W. HAWKINS, DOING BUSINESS AS A. W. 
HAWKINS CO., Appellee. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 


This is an appeal from a final order of the District Court 
of the United States for the District of Columbia vacating a 
summons and discontinuing the cause. The action was 
one for damages as the result of the death of appellant’s 
intestate in an automobile accident occurring in the District 
of Columbia. Service was made upon appellee, a non-resi- 
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dent of the District of Columbia, through the office of the 
Commissioner of Motor Vehicles and Traffic. Appellee 
filed a motion to vacate service of the summons, which 
motion was granted, a motion for a rehearing was filed and 
denied. (Appellant’s App. Page 19.) Jurisdiction is 
found in Title 18, Chapter 3, Sections 41, 43, and 44, page 
161,1929 Code for the District of Columbia; Title 18, Chap¬ 
ter 2, Section 26, page 159, 1929 Code for the District of 
Columbia; Title 21, Chapter 1, Section 12, page 301—1929 
Code for the District of Columbia. 

STATEMENT OF CASE. 

John Paul Seymour was killed in an automobile accident 
occurring in the District of Columbia, on July 16th, 1937. 
Appellant, Bertha Virginia Seymour, was appointed ad¬ 
ministratrix of his estate and brought suit against A. W. 
Hawkins and another, for wrongful death of her son. Be¬ 
tween July 15th, 1938, the date upon which suit was filed, 
and May 23rd, 1940, five summons and copies of the com¬ 
plaint were issued for service on appellee, A. W. Hawkins, 
and all were returned not to be found. (Appellant’s App. 
pages 7 and 8.) On August 15th, 1940, after a bond had 
been posted by appellant to indemnify the appellee, as pro¬ 
vided by statute, a summons and copy of the complaint 
were served upon the appellee by leaving the same with the 
Commissioner of Motor Vehicles and Traffic for the Dis¬ 
trict of Columbia, in compliance with the terms of the 
statute. (Appellant’s App. pages 7 and 8.) On September 
4th, 1940, appellee appeared in District Court and moved 
to vacate the service of process on the ground that a dis¬ 
continuance had been effected by appellant’s delay in serv¬ 
ing appellee through the statutory method finally used, it 
being contended by appellee that he was a non-resident at 
the time suit was filed and that appellant should not have 
delayed until August 15th, 1940, before resorting to the 
statutory method provided for service on non-residents. 
(Appellant’s App. pages 7 and 8.) Said motion was 
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granted (Appellant’s App. page 10), and the motion for 
rehearing was denied (Appellant’s App. page 19), although 
the docket entries (Appellant’s App. pages 7 and 8), and 
the affidavit of a former counsel for appellant showed dili¬ 
gence and good reason for appellant’s failure to serve ap¬ 
pellee until August 15, 1940. (Appellant’s App. pages 7 
to 14.) It appeared that appellant was without funds to 
post the necessary bond before serving said appellee, that 
negotiations for settlement were pending and that the ap¬ 
pellee, and his insurance carrier, were at all times cognizant 
of the fact that the suit had been filed in the District Court 
of the United States for the District of Columbia. 

STATUTES AND RULES INVOLVED. 

The Financial Responsibility Act for the District of Co¬ 
lumbia, designated as Title VI, Paragraph 255 (b), page 
520 Supp. V, District of Columbia Code, which provides, as 
follows: 

“The operation by a non-resident or by his agent 
of a motor vehicle on any public highway of the Dis¬ 
trict of Columbia shall be deemed equivalent to an ap¬ 
pointment by such non-resident of the director of 
vehicles and traffic or his successor in office to be his 
true and lawful attorney upon whom may be served all 
lawful processes in any action or proceedings against 
such non-resident growing out of any accident or colli¬ 
sion in which said non-resident or his agent may be 
involved while operating a motor vehicle on any such 
public highway, and said operation shall be a significa¬ 
tion of his agreement that any such process against 
him, which is so served, shall be of the same legal 
force and validity as if served upon him personally in 
the District of Columbia. Service of such process shall 
be made by leaving a copy of the process with a fee 
of $2.00 in the hands of the director of vehicles and 
traffic or in his office, and such service shall be sufficient 
service upon the said non-resident; PROVIDED, That 
the plaintiff in such action shall first file in the court 
in which said action is commenced an undertaking in 
form and amount, and with one or more sureties, ap- 
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proved by said court, to reimburse the defendant, on 
the failure of the plaintiff to prevail in the action, for 
the expenses necessarily incurred by the defendant, in¬ 
cluding a reasonable attorney’s fee in an amount to be 
fixed by the said court, in defending the action in the 
District of Columbia. ’ ’ 

Rule 24 of Simplified Rules of Procedure in Civil Prac¬ 
tice for the District Court of the United States for the 
District of Columbia, effective September 16th, 1938, pro¬ 
vided, as follows: 

“Any party to an action who has failed within six 
months from’the filing of a complaint or third party 
claim, to have process issue or publication made to 
require the appearance of the adverse party, or where 
he has taken no action since the last return by the 
marshal of “not to be found,” and such failure to act 
has continued for six months, or where such party is 
in default for failure to calendar for trial and action 
in which an issue of law or of fact has been raised, 
and such default has continued for one year, the clerk 
of this court shall enter in the docket the words “Dis¬ 
missed W.P.” or “Third party claim dismissed W.P.” 
as the case may be, together with the date of such 
entry, meaning dismissed without prejudice and with¬ 
out cost to any party, and shall immediately give notice 
in writing of such action to counsel of record for the 
party so in default, or to the party so in default him¬ 
self if no counsel of record appears for him; provided, 
however, that on application of any party and for cause 
shown, or with the written consent of all parties, such 
action so dismissed may be revived and its prosecution 
resumed, and provided further, that such application 
shall be made within six months after the entry of the 
dismissal. The dismissal of a third party claim alone 
under this rule shall have no effect upon the main ac¬ 
tion.” 
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STATEMENT OF POINTS. 

1. The District Court erred in granting the motion of ap¬ 
pellee to vacate the summons served upon him in accord¬ 
ance with the provisions of the Financial Responsibility 
Act. 

2. The Court erred in denying appellant’s motion to re¬ 
hear and reconsider. 

3. The Court erred in striking the affidavit filed in sup¬ 
port of the motion to rehear and reconsider. 

SUMMARY OF ARGUMENT. 

In order to justify a Court in vacating a writ of summons 
there must be proof produced of an actual discontinuance 
by the plaintiff through his failure to have issued a writ 
at a time when he could effect service. There was no such 
proof tendered by the appellee in support of his motion 
to vacate, and the Court below in sustaining the motion 
without such proof, fell into the same error which brought 
about the reversal of similar action in Parsons v. Hill , 15th 
Appeals, D. C., 532, the case upon which appellee relied to 
support his position. 

Although under the existing law two methods are pro¬ 
vided by which the plaintiff might bring a non-resident 
defendant into Court in a motor vehicle accident case, the 
failure of the plaintiff to adopt what appears to be the 
most effective, but is also the most expensive and burden¬ 
some method, before he has in good faith made every 
reasonable effort to serve the defendant by the most direct 
and least expensive and burdensome method of personal 
service, should not result in a penalty to him. The record 
in the Court below showed that the plaintiff, appellant 
here, had sued two non-resident defendants, and after sev¬ 
eral efforts had secured personal service on one. The 
record also showed that thereafter she continued her efforts 
to secure personal service upon the other non-resident de¬ 
fendant, appellee here, and at regular intervals had issued 
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alias writs and finally had a special process server ap¬ 
pointed by the Court to make personal service. From this 
alone it should be assumed that her then counsel had in¬ 
formation indicating that the defendant was coming into 
the District of Columbia, and that there was a likelihood 
of securing personal service on him here. It certainly is 
not the policy of the law of this day, nor was it the policy 
of the law of an earlier day, to penalize a litigant under 
such circumstances, especially where there was no proof 
that the defendant was in any way injured by the delay 
in service. 

The Court below having decided, without proof, that 
there was an actual discontinuance by the plaintiff, it was 
the duty of counsel for appellant to call to the attention 
of the Court by the only method available the real facts 
behind the record. This would not have been necessary if 
the Court had followed the rule which required him to de¬ 
mand proof in support of the motion to vacate. There was 
no affidavit to support the motion to vacate and there was 
no testimony of witnesses adduced to establish the slight¬ 
est intention on the part of appellant to discontinue her 
case, or to show any inexcusable neglect on her part to work 
a discontinuance. There being no such proof counsel for 
the appellant had a right to assume that the Court would 
follow the rule of this jurisdiction and overrule the motion 
to vacate. If proof had been required in support of appel¬ 
lant’s motion, the counter-proof of the appellant would have 
clearly established the facts set forth in the affidavit in sup¬ 
port of the motion for rehearing. These facts clearly 
showed a bona fide effort on the part of appellant to obtain 
service on the appellee, while the actions of the said appel¬ 
lee, or his insurance carrier, indicated a deliberate attempt 
to prolong negotiations for a settlement until the statute 
of limitations had run and to wear down the appellant or to 
force her to accept an inadequate settlement, or in the al¬ 
ternative to burden herself with the expenses and obliga¬ 
tion of the bond required in order to effect service under 
the Financial Responsibility Act. The appellee, and his in- 




7 


surance carrier, were at all times cognizant of the fact that 
suit had been filed in the District of Columbia, and if they 
now complain of the delay it is a delay at which they con¬ 
nived. (Appellant’s App. 11, 12, 13, 14,15,16, 17 and 18). 
Substantial justice being the aim of procedural as well as 
substantive law, the Court below was clearly wrong in deny¬ 
ing the motion to rehear and in striking the affidavit in 
support thereof. 


ARGUMENT. 

1. A discontinuance Does Not Result Unless There is Proof 
that the Plaintiff Has Not Used Due Diligence in Hav¬ 
ing a Writ of Summons Issued and Served Upon the 
Defendant. 

The motion to vacate the summons was based upon the 
ground that the appellee “Improperly and unduly delayed” 
the issuance of the summons and that because of said delay 
an actual discontinuance of the case had resulted. There 
was no affidavit to support said motion, counsel for appel¬ 
lee being content simply with asserting that his client would 
be unduly prejudiced by the delay. 

In the Court below appellee relied upon the case of Par¬ 
sons v. Hill, 5 Appeals, D. C., 532, but that case, it is re¬ 
spectfully submitted, is authority against the appellee, for 
this Court there laid down the rule that “the question of 
due diligence is a question of fact to be shown to the Court 
by proper proof.” The lower Court was reversed in that 
case because it had sustained a motion to quash without re¬ 
quiring proof of an actual discontinuance because of undue 
delay on the part of the plaintiff in having the writ issued 
and served. 

What constitutes due diligence on the part of the plaintiff 
in the prosecution of his suit depends upon the circum¬ 
stances of each case, and the Court has no right to assume 
that there has been undue delay because the plaintiff has 
resorted to one of two methods provided by law for the 
bringing of the defendant before the Court. The question 






8 


of “actual discontinuance by the plaintiff’’ because of un¬ 
due delav in the issuance and service of the writ of sum- 
mons involves a question of intention or state of mind which 
can only be truly ascertained by considering all of the cir¬ 
cumstances surrounding the parties, their motives and ac¬ 
tions. It is true that a Court may conclude that because 
of failure to act a party had no intention of acting and 
therefore had determined to discontinue his case, but docket 
entries alone do not justify such a conclusion, in the absence 
of a statute or positive rule of Court. 

If in this case appellee had supported his motion to va¬ 
cate the writ of summons by proof, in the form of affidavits 
or oral testimony, tending to show, that the appellee was 
available for service at various times, that the appellant 
knew, or should have known that fact, and that she or her 
counsel inexcusably neglected to have issued and served 
the writ of summons, the appellant would have been entitled 
to produce counter-proof to excuse the alleged negligence. 
In other words, she would have been entitled to meet such 
proof by testimony to show that appellee’s insurance car¬ 
rier apparently carried on negotiations for settlement un¬ 
til the statute of limitations was about to run against the 
I claim, knew immediately when suit was filed, asked for more 
time to plead in the event that service was obtained, con¬ 
tinued to discuss settlement, and in fact deliberately encour¬ 
aged delay and service of process. She could have estab¬ 
lished her financial inability to meet the requirements for 
a bond in order to avail herself of substituted service of 
process, the regular and continuous efforts of her counsel 
to obtain personal service because of her inability to bear 
the burden of the other method provided, the information 
he had as to the appellee coming into the District of Colum¬ 
bia, the appointment of a special process server to ascer¬ 
tain the time when he wmuld be in the District of Columbia, 
and to serve process on him, and all other facts concerning 
the prosecution of her suit as set forth in the affidavit of 
her then counsel, later filed in support of her motion for 
rehearing. (Appellant’s App. 11, 12, 13, 14, 15, 16, 17 and 
18). 
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With those facts presented, how could the Court below 
justify a conclusion that there had been an ‘ ‘ actual discon¬ 
tinuance by the plaintiff? ” Could it be on the ground that 
resort to the least burdensome and least expensive method 
under the circumstances of appellant’s financial stringency 
was proof of inexcusable neglect? Could he from that state 
of facts find that appellee’s interests were jeopardized 
or prejudiced? Could he find any delay or neglect that ap¬ 
pellee’s insurance carrier had not encouraged? Those ques¬ 
tions seem to permit of but one answer, an answer that does 
not support the action of the learned Judge below, yet 
those facts would have been before him and those questions 
presented for answer, if he had correctly interpreted Par¬ 
sons v. Hill, supra. Not requiring proof, as he should 
have done, it was the right and duty of the counsel for the 
appellant to present and support by an affidavit the mo¬ 
tion to rehear and reconsider, which brings us to the next 
point to be argued. 

2. When a Court Has Plainly Erred in Its Ruling There is 
No Justification for a Denial of a Motion to Rehear, 
and the Striking of the Proof in Support Thereof. 

As heretofore pointed out there was no proof presented, 
and none required by the Court, in support of the motion 
to vacate the writ of summons, and in granting the motion 
in the absence of such proof the lower Court committed er¬ 
ror. Parsons v. Hill, supra. 

Under the circumstances it was neither unfair to nor 
burdensome on the Court to present to it a motion or peti¬ 
tion for rehearing. To present such a petition was the fair 
thing to do as it gave the Court an opportunity to correct 
its error and might save the client the expense and burden 
or appeal. It is true that neither the Federal Rules of Civil 
Procedure, or the Rules of the District of Columbia Court 
provide for a rehearing or reconsideration. However, from 
time immemorial the Courts have under Common law prac¬ 
tice considered motions or petitions for rehearing, and 
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granted or denied the same. Error should be corrected at 
its source, whenever possible, and a trial Court should wel¬ 
come the opportunity to so correct its own errors. Counsel 
for appellant had a right to assume that the lower Court 
would follow the rule laid down by this Court in Parsons v. 
Hitt, supra. In the absence of supporting proof Parsons 
v. Hill compels the overruling of a motion such as that in¬ 
volved in this case. The filing of the motion to rehear or 
reconsider, and the affidavit of former counsel for appellant 
filed in support thereof, and a careful analysis of the 
opinion in Parsons v. Hitt should have been sufficient, it is 
respectfully submitted, to convince the learned Judge below 
that substantial justice required him to reconsider and set 
aside his former action. The Rule of his own Court, (Rule 
24 of Simplified Rules of Procedure in Civil Practice for 
the District Court of the United States for the District of 
Columbia, effective September 16th, 1938) had been strictly 
complied with as shown by the docket entries, and the good 
faith and apparent diligence of the appellant and her coun¬ 
sel in seeking to effect personal service were also plainly 
apparent even from the docket entries alone. (Appellant’s 
App. 7.) The affidavit filed in support of the motion to re¬ 
hear gave to the Court a complete picture and background 
which showed the injustice of the order sustaining the mo¬ 
tion to vacate. This picture and background as heretofore 
indicated was not furnished to the Court at the hearing of 
the motion to vacate, because there had not been produced 
by the appellee any proof to make it necessary for appel¬ 
lant to present that picture. In presenting it on a motion to 
rehear counsel was rendering a service to Court and client. 
It should not have been brushed aside by a consideration of 
any technical rules of practice or procedure. Substantial 
justice should always be the paramount consideration to in¬ 
fluence a court’s judgment, and technical rules of procedure 
and the Court’s convenience should yield to it. 

Of necessity counsel must shorten the argument of this 
brief. The financial condition of his client compels him to 
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reverse the Congressional procedure and ask leave to ex¬ 
tend his remarks in the oral argument. 

CONCLUSION. 

The order of the lower Court sustaining the motion to 
quash was erroneous and should be reversed. 

Respectfully submitted, 

Henry I. Quinn, 

Richard W. Galiher, 
Attorneys for Appellant, 
637 Woodward Bldg., 
733 15th St., N. W., 
Washington, D. C. 
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32 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Nov. 3-1941 Joseph 
W. Stewart, Clerk. 

District Court of the United States for the District of 

Columbia 

Law No. 90380 

Bertha Virginia Seymour, Administratrix, &c, plaintiff, 

v. 

Potts & Callahan Contracting Co., Inc., a Corporation, 

et al., defendant. 

I, Charles E. Stewart, Clerk of The District Court of the 
United States for the District of Columbia, do hereby cer¬ 
tify the annexed to be a true and correct copy of the origi¬ 
nal Declaration as it appears of record in the Clerk's Office 
of said Court in the above-entitled cause, said copy to con¬ 
stitute supplemental record on appeal. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, this 1st day of November, 1941. 

CHARLES E. STEWART, 
Cleric, 

By K. M. HARVEY, 

Assistant Cleric. 


(Seal) 
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33 Endorsed: Filed Jul 15 1938 Charles E. Stewart, 
Clerk. 

In the District Court of the United States for the District 

of Columbia 


Holding a Law Court 


At law, No. 90380. 

Bertha Virginia Seymour, Administratrix of the Estate of 
John Paul Seymour, deceased, 162 13th Street, N. Ej., 
Atlanta, Georgia, Plaintiff , 


Potts & Callahan Contracting Co., Inc., a corporatioji, 
First National Bank Building, Baltimore, Maryland, 


A. W. Hawkins, doing business as A. W. Hawkins Co., 
Culpeper, Virginia, Defendants. 

Declaration 

The Plaintiff, Bertha Virginia Seymour, the duly ap¬ 
pointed and qualified administratrix of the Estate of Joh|n 
Paul Seymour, deceased, under and by virtue of the ord^r 
and decree and authority of the District Court of the United 
States for the District of Columbia, holding a Probate 
Court, complains of the defendants, Potts & Callahan Con¬ 
tracting Company, Inc., a corporation, hereinafter referred 
to as Potts & Callahan, and A. W. Hawkins, doing business 
as A. W. Hawkins Company, hereinafter referred to ^.s 
Hawkins, for that, whereas heretofore, to wit, on the Six¬ 
teenth day of July, 1937, in the District of Columbia tpe 
said Potts & Callahan, and Hawkins were, at or about 11:25 
A. M., by their respective agents, operating two certain 
motor vehicles on the public streets, to wit, New York Ave¬ 
nue, N. E., both vehicles being stopped at or near the in¬ 
tersection of the said New York Avenue, N. E., and 
34 North Capitol Street and being facing in a westerly 
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direction, awaiting a change of the traffic control signal light 
governing westerly bound traffic at the said intersection, 
which would permit the same to proceed; 

And for that, to wit, the said Potts & Callahan vehicle, 
being a truck, was standing on or near the westerly bound 
street car track about five or six cars lengths east from 
North Capitol Street, being in the second line of traffic from 
the north curb of New York Avenue and that, to wit, the 
said Hawkins vehicle, being a truck, was standing to the 
north and east of the said Potts & Callahan truck, being in 
the first line of traffic from the north curb of New York 
Avenue and about six or seven feet farther east from North 
Capitol Street than the said Potts & Callahan truck and 
immediately adjacent to it; 

And for that, it then and there became and w^as and con¬ 
tinued to be the duty of the said defendants and their agents 
to use due and proper care and to keep proper look-out and 
to give proper warnings in the operation, management, and 
control of their said motor vehicles operated, as aforesaid, 
upon the said public street, so as not to endanger the health, 
safety, or lives of others; % 

And for that, to wit, on the day and at or about the time 
aforesaid and in his lifetime the said John Paul Seymour, 
now deceased, being plaintiff’s intestate as aforesaid, here¬ 
inafter referred to as the decedent, being afoot, was on or 
near the sidewalk on the northerly side of New York Ave¬ 
nue and, the said two vehicles and other traffic facing west¬ 
erly on New York Avenue being at a stand-still and await¬ 
ing a change of the traffic control signal lights as aforesaid, 
the said decedent, exercising due care and diligence on his 
part and continuing so to do, left his place on the 
35 sidewalk and walked into the public street to the 
northerly side of the driver’s compartment of the 
Potts & Callahan truck and, in so doing, passed imme¬ 
diately in front of the Hawkins truck, and that, being be¬ 
side the Potts & Callahan truck as aforesaid, the decedent 
talked briefly with the driver thereof, the agent of the said 


Potts & Callahan, and that the decedent then turned and 
walked in a northeasterly direction to the driver’s side of 
the driver’s compartment of the Hawkins truck, and that 
the decedent talked, or attempted to talk, briefly to the 
driver thereof, the agent of the said Hawkins; 

And for that, to wit, the decedent being situated and ex¬ 
ercising due care and diligence as aforesaid, the said traffic 
control signal light thereupon changed, permitting west¬ 
erly bound traffic on New York Avenue to proceed, and 
the said defendants and their agents carelessly neglected 
and violated their duty to use due care as aforesaid and 
failed and neglected to keep the said vehicles under proper 
control and failed to keep a proper look-out and negli¬ 
gently and carelessly operated the said two motor vehicles 
so that, without any proper warning, the said two vehicles 
started forward and proceeded without regard to the situ¬ 
ation of the decedent and the said Hawkins truck ran into 
and struck the said decedent with such force and violence 
that he was knocked over and thrown down in the street 
and into the path of the Potts & Callahan truck and that 
the said Potts & Callahan truck thereupon ran into, upon, 
and over the decedent, so that the said decedent sustained 
serious and mortal physical injuries from which he, then 
and there, to wit, on the day aforesaid and in the District 
of Columbia aforesaid, died; 

And for that, to wit, the said John Paul Seymour at the 
time of his death was, to wit, twenty-four years of age anc 
left surviving him the following members of his fam • 
36 ily, namely, Bertha Virginia Seymour, Mother, Reu ¬ 
ben Omega Seymour, Father, Grace Corinne Ken¬ 
nedy, Sister, Claudine Emma Cutter, Sister, Mary Louise 
Seymour, Sister, and Virginia Marion White, Sister, 
(of whom, according to the law of the District of Co¬ 
lumbia the said Bertha Virginia Seymour and Reuben 
Omega Seymour were left as the decedent’s only surviving 
heirs at law and next of kin), to whose support he con¬ 
tributed and who, by reason of the aforesaid carelessness, 
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negligence, default, wrongful acts and omissions of the de¬ 
fendants, resulting in the death of the said John Paul 
i Seymour as aforesaid, have suffered, and wdll in the future 
suffer, and have been, and will be, deprived of the support, 
maintenance, benefits, and advantages w T hich otherwise 
would have been rendered, given, and supplied by the said 
John Paul Seymour, had he lived, to their damage in the 
sum of Ten Thousand Dollars ($10,000); 

And, therefore, the said plaintiff, as administratrix of 
the Estate of the said John Paul Seymour, as aforesaid, 
brings her suit and claims the sum of Ten Thousand Dol¬ 
lars ($10,000) together with costs of this action. 

> D. C. COLLADAY 

i Attorney for Plaintiff . 
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3 Motion of Defendant, A. W. Hawkins, to Vacate 

Summons 

Defendant, A. W. Hawkins, appearing specially herein 
for the purpose set forth in the following motion and for 
that purpose only, moves the court to vacate the summons 
issued herein on August 15, 1940, and served upon said de¬ 
fendant in accordance with Title 6, paragraph 255 b, page 
52 of Supplement V, District of Columbia Code, and to 
discontinue the cause as to the defendant A. W. Hawkins 
and for reasons therefor said defendant says: 

1. That the issuance of said summons was improperly 
and unduly delayed. 

2. That this suit was filed on July 15, 1938; that the 
declaration showed that said defendant was a resident of 
the State of Virginia and that said defendant could have 
been served in the manner aforesaid any time after the 
filing of said suit. 

3. That there has been an actual discontinuance in con¬ 

sequence of the failure to have said summons issued 

4 in due time. 

NESBIT, PLEDGER & EDGERTON 
By CHARLES E. PLEDGER, JR. 
Metropolitan Bank Building 
Attorneys for defendant 
A. W. Hawkins appearing 
specially for the purpose 
of this motion only. 

To: 

Henry I. Quinn, Esq. 

Richard W. Galiher, Esq. 

Attorneys for Plaintiff 

Please take notice that a memorandum of points and au¬ 
thorities in support of this motion is attached hereto. The 
rules of the court require that if you oppose the granting 
of the above motion you shall file with the clerk of this 
court within five days from the date of service of a copy 
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of this motion upon you, or within such further time as 
the court may grant, or as the parties to this suit may 
agree, a statement of points and authorities upon which 
you rely, and serve a copy thereof upon counsel for the 
defendant. 

NESBIT, PLEDGER & EDGERTON 
By CHARLES E. PLEDGER, JR. 

Service of a copy of the foregoing motion and memo¬ 
randum of points and authorities in support thereof was 
made upon the attorneys for the plaintiff by mailing copies 
thereof to them, postage prepaid, at their last known ad¬ 
dress, Woodward Building, Washington, D. C., on the 4th 
day of September, 1940. 

CHARLES E. PLEDGER, JR. 

• *•••••••• 

5 Order Granting Motion of Defendant, A. W. Haw¬ 

kins, to Vacate Summons. 

Upon consideration of the motion of defendant, A. W. 
Hawkins, to vacate summons, and memorandum of points 
and authorities in support thereof and memorandum in 
opposition to said motion, and after a hearing in open 
court, it is this 12th day of October, 1940, 

Ordered, that said motion be, and it hereby is, granted 
and that the summons issued herein on August 15, 1940 to 
defendant, A. W. Hawkins, be, and it hereby is, vacated and 
that the cause as to the defendant, A. W. Hawkins, be, and 
it hereby is, discontinued. 

By the Court, 

JAMES M. PROCTOR, 

Justice. 

Presented by: 

Nesbit, Pledger & Edgerton 
Metropolitan Bank Building 
Washington, D. C. 

Attorneys for defendant Hawkins 

• ••••••••• 
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6 Motion for Re-hearing or Reconsideration on Find¬ 
ing of Court on Motion to Vacate Summons 

Comes now the plaintiff by her attorneys and moves the 
Court to reconsider and rehear the motion of defendant, 
A. W. Hawkins, to vacate summons and set aside its find¬ 
ing an order on such motion and in support of said motion 
respectfully refers to the points and authorities hereto at¬ 
tached. 

HENRY L QUINN 
RICHARD W. GALIHER, 
Attorneys for Plaintiff 

• # * * • • • • • • > 


7 Affidavit 

District of Columbia, ss: 

D. C. Colladay, being first duly sworn, upon oath deposes 
and says that: 

I 


He was, and is, a member of the law firm of Colladay, 
McGarraghy, Colladay & Wallace, now Colladay, Colladay 
& Wallace, of Washington, D. C.; the said firm, Colladay, 
McGarraghy, Colladay & Wallace, was heretofore employed 
to represent Mrs. Bertha V. Seymour, of Atlanta, Georgia, 
in the matter of a claim for damages for wrongful death 
of her deceased son, John Paul Seymour and, in this con¬ 
nection, was, until recently, counsel for her in the matter 
of administration of the Estate of John Paul Seymour, 
Deceased, Administration No. 53554, in the District Court 
of the United States for the District of Columbia, and 
counsel for her as plaintiff in the action of the said Bertha 
V. Seymour, as administratrix of the said estate, against 
Potts & Callahan Contracting Co., Inc., and A. W. Haw-' 
kins, defendants, (Law) No. 90380, in the said Court; and 
he is the member of the said firm who was principally en¬ 
gaged in that employment. 
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He is informed and believes that, shortly after the death 
of the aforementioned decedent, which occurred July 16, 
1937, an attorney named Garland, of Atlanta, Geor- 
8 gia, who was then counsel in this matter, came to 
Washington and made some investigation of the ac¬ 
cident in which the decedent was killed and had some nego¬ 
tiations with the insurance carriers or their representa¬ 
tives for Potts & Callahan Contracting Co., Inc., and A. W. 
Hawkins on the two trucks involved in the said accident; 
that he discussed terms of compromise settlement with 
the Nichols Company, insurance adjusters, of Washing¬ 
ton, D. C., purporting to represent in this matter the in¬ 
surance carrier of A. W. Hawkins and, as a result, there 
was some correspondence between the said company and 
the said Garland on the subject, among which was a letter 
dated September 21, 1937, signed by the said company by 
J. M. Ryan, to Benjamin Byrd Garland, proposing on be¬ 
half of A. W. Hawkins to pay the sum of $542.00 for a full 
release of claim of liability in the matter; and that the said 
insurance carrier was at that time fully aware of the ac¬ 
cident and of the claim asserted against A. W. Hawkins 
by the said Mrs. Seymour. 

On June 22,1938, deponent, being then attorney for Mrs. 
Seymour, called the Nichols Company for authority to ob¬ 
tain a transcript of the testimony at the Coroner’s hearing 
in this matter and on June 23,193S, talked with Mr. Nichols, 
who said that he would get in touch with the insurance 
company; and on July 2, 1938, he talked again with Mr. 
Nichols, who said that he had a response from the insur¬ 
ance company approving release of the transcript but ask¬ 
ing that he look into the possibilities of settling the claim. 
After some discussion, it was agreed between him and Mr. 
Nichols that a demand for a definite sum in settlement 
should be made before the filing of the case in court. He 
was in touch with the Nichols Company concerning this 
matter again on July 8, 1938, and again on July 9, 1938, 
when he made a definite demand for settlement and ar- 
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ranged with Mr. Nichols that the latter’s office should take 
the matter up with the insurance company and get in touch 
with one of deponent’s associates by the morning of 
9 July 15, 193S, the reason for the latter being that 
deponent was to be out of town. He is informed and 
believes that nothing further was heard from the Nichols 
Company within that time. The action was filed by his 
associate on July 15, 1938, pursuant to deponent’s instruc¬ 
tions. 

He is informed and believes that on or about July 25, 
1938, the attorney representing the A. W. Hawkins in¬ 
surer telephoned his associate who had filed the action and 
arranged for additional time to plead, if service on Haw¬ 
kins should be made within the next few weeks, because 
he was planning a vacation; and it was also arranged with 
the attorney for the insurer that he should write to his 
Company for the purpose of ascertaining whether they 
would permit him to accept service of process in the case. 
On September 12, 1938, the aforementioned attorney for 
the A. W. Hawkins insurer telephoned deponent as to 
the status of the case, and in that conversation deponent 
told him that he had not yet been able to effect service on 
the defendant, Hawkins. Again on November 28, 1938, the 
said attorney for the Hawkins insurer telephoned deponent 
concerning the status of the case, and deponent again in¬ 
formed him that he had not vet been able to effect service 
of process on the defendant, Hawkins, because of the latter 
being a non-resident. 

XI 

From correspondence with Mrs. Bertha V. Seymour and 
conversations with Mrs. Seymour’s son-in-law who resided 
in Washington, D. C., which deponent had prior to the 
filing of action as aforementioned, he was informed and 
believed, and does believe, that the said Mrs. Seymour was 
a person of advanced years, compelled to earn her own liv¬ 
ing, of very moderate earning capacity, being employed 
as a seamstress in a department store, and with little or 
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no reserve funds. At and about the time of filing action 
as aforementioned, he gave due consideration to the pro¬ 
vision of the D. C. Code permitting service of process 
against non-resident defendants in automobile accident 
cases occurring in the District of Columbia to be 
10 made upon the Director of Traffic of the District of 
Columbia, upon the posting of bond to cover such 
defendants’ costs and reasonable attorney’s fees in defend¬ 
ing the case, in the event the plaintiff should be unsuccess¬ 
ful. After carefully considering the circumstances of the 
plaintiff and the probabilities of success in the action, how¬ 
ever, he concluded that the case was not sufficiently clearly 
in favor of the plaintiff to warrant him in advising her, 
in view of her financial situation, to risk losing the amount 
which would be involved in utilizing the special statutory 
provision as to service of process; and he so advised the 
said Mrs. Seymour and advised that every effort be made 
to effect service of process on the defendants by the regu¬ 
lar method of serving them personally within the District 
of Columbia, before further consideration should be given 
to the question of her risking the amount involved in the 
special statutory method of service. Thereafter, he sev¬ 
eral times alluded to this phase of the case in correspon¬ 
dence with Mrs. Seymour, and also to the probability that, 
for lack of collateral, she would have to post cash; and 
each time he expressed the same opinion as aforesaid, 
based upon his understanding of her financial circum¬ 
stances. Mrs. Seymour, besides not controverting this, ex¬ 
pressly stated on one occasion that she did not want to post 
bond unless absolutely necessary and on another that she 
was unable to post bond. That it was for the foregoing 
reasons, alone, that he did not utilize the special statutory 
method of serving process on the defendants. 

Ill 

Process was originally issued in the case, against both 
defendants, and placed in the hands of U. S. Marshal for 
service, on July 16, 1938. It was duly returned not found 
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as to both defendants. Deponent, having examined the city j 
directory and telephone directory of Washington, D. C., 
and located no listing of either defendant locally, made 
arrangements on August 30, 1938, for a relative of 
11 Mrs. Seymour to make some investigation at Cul¬ 
peper, Virginia, the home of the defendant, Haw¬ 
kins, for the purpose of gaining information helpful in ef¬ 
fecting service of process upon him when he should visit 
the District of Columbia. This method was utilized as the 
most economical for Mrs. Seymour. Not having been able 
to obtain any information in that manner, deponent, on 
September 29,1938, arranged with a representative of Mrs. 
Seymour that he should have inquiry made at Culpeper 
concerning the defendant, Hawkins, for the aforementioned 
purpose by a Deputy U. S. Marshal in his time off from 
his regular work. Immediately thereafter deponent ar¬ 
ranged for this to be done and also arranged to cooperate 
with the said Deputy in the matter of investigating and 
serving process on the defendant, Potts & Callahan Con¬ 
tracting Co., Inc. Such collaboration between deponent 
and the Deputy was carried on; alias process was issued 
against both defendants December 1,1938; the Deputy made 
inquiry through the U. S. Marshal in whose district Cul¬ 
peper was located, in an effort to get information to the 
habits of the defendant, Hawkins, in visiting the District 
of Columbia; information was obtained as to business be- j 
ing done in the District of Columbia by the defendant, Potts j 
& Callahan Contracting Co., Inc.; correspondence was had j 
with Virginia motor vehicle authorities and Maryland cor- i 
poration authorities, obtaining information concerning both 
defendants. Further process was issued January 6, 1939, 
against the defendant, Potts & Callahan Contracting Co., 
Inc. Further process was issued against the defendant, 
Potts & Callahan Contracting Co., Inc., on January 27, 
1939, and, deponent is informed and believes, was the same 
day served personally on an officer of the said defendant 
engaged on business of the corporation within the District 
of Columbia. Thereafter, further correspondence between I 
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deponent and Mrs. Seymour and conversations by him 
with a representative of hers were devoted to consideration 
of whether to utilize the special statutory service of 
12 process as against the defendant, Hawkins; and de¬ 
ponent ascertained that the amount of bond which 
would be required would probably be $250.00 and so ad¬ 
vised Mrs. Seymour. Meanwhile, on June 2, 1939, further 
process was issued against the defendant, Hawkins, and 
further efforts were made to effect service upon him per¬ 
sonally within the District of Columbia. Mrs. Seymour, 
on June 12, 1939, wrote that she was unable then to post 
the required bond for the special statutory service of pro¬ 
cess; and so further efforts were made to effect service 
in the ordinary way. Consideration was given to having 
inquiry made at Culpeper, Virginia, by an investigator, 
and this was decided upon. Pending receipt from Mrs. 
Seymour of a minimum advance for expenses necessary 
for this purpose, deponent investigated the records of the 
Interstate Commerce Commission and of the District of 
Columbia Public Utilities Commission in an effort to locate 
any designated agent of the defendant, Ilawkins, to accept 
service in the District of Columbia of process in actions, 
generally; but he found no record of any such agent hav¬ 
ing ever been designated. He did, however, ascertain that 
proceedings were being had before the Interstate Com¬ 
merce Commission in which the said Hawkins was inter¬ 
ested and which he might attend, and so deponent arranged 
to receive notice of further steps in those proceedings in 
order to be able to keep a lookout for Hawkins and to serve 
him if that should become possible. On August 29, 1939, 
the aforementioned advance for expenses was made avail¬ 
able by Mrs. Seymour, and an investigator was put to work 
on the matter. Shortly thereafter, deponent is informed, 
the investigator contacted a local agent of A. W. Hawkins, 
Inc., successor in interest to A. W. Hawkins, and endeav¬ 
ored through him to ascertain when the defendant, Haw¬ 
kins, might be located in the District of Columbia. Fur- 
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ther information was obtained by deponent from the Vir¬ 
ginia motor vehicle authorities concerning the identity of 
automobiles in the name of Hawkins or of A. W. Hawkins, 
Inc.; and efforts were made by the investigator to 
13 locate the defendant, Hawkins, within the District 
of Columbia, it having been ascertained that he had 
a considerable trucking business, some of which w^as regu- j 
larly in and out of the District of Columbia. On Septem- j 
ber 27, 1939, an order of court was obtained specially ap¬ 
pointing the investigator to serve process on the defendant, 
Hawkins, it being stated among the grounds therefor that 
to effect such service required more time and attention 
than was practicable for the U. S. Marshal to give to it. 
On the same day, further process against the said de¬ 
fendant was issued. Deponent is informed and believes 
that, thereafter, on or about October 5, 1939, the investi¬ 
gator was told by the local agent he had contacted that the 
latter was attorney and agent for A. W. Hawkins and for 
A. W. Hawkins, Inc.; that, pursuant to this information, 
efforts were made by the investigator to have the defend¬ 
ant, Hawkins, accept service in the District of Columbia; 
that this was unsuccessful, and so the investigator arranged | 
for the agent to take the papers to Hawkins on his next 
visit to Culpeper and endeavor to obtain authority to ac¬ 
cept service. Subsequently, on October 17, 1939, the agent 
informed deponent that the defendant, Hawkins, had re¬ 
fused to authorize him to accept service upon him as an 
individual, saying that his business was incorporated at 
the time of the accident and that the truck involved and the 
insurance on it were in the name of the corporation at that 
time. Thereafter deponent investigated the date of incor¬ 
poration of the Hawkins business and then, with the inves¬ 
tigator, inquired further into the identity and markings of 
the Hawkins truck involved in the accident. Deponent, 
having ascertained that the truck involved in the accident 
apparently was the property of the corporation but bear¬ 
ing license tags issued to the defendant, Hawkins, indi- 
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viduallv, and having certain identifying markings upon it, 
early in 1940 made an extensive examination of the law 
as to liability of persons with whom vehicles involved in 
accidents were identified. On April 18,1940, further 
14 process was issued against the defendant, Hawkins, 
and the investigator, specially appointed to serve 
process, endeavored to serve the same but again was un¬ 
successful. Further inquiry was made by an associate of 
deponent among witnesses to the accident, with respect 
to the identity of the truck in question. Thereafter, in May, 
1940, correspondence was exchanged between deponent and 
Mrs. Seymour concerning her placing the case in the hands 
of other counsel; and pursuant to this, Mrs. Seymour, after 
having the matter under consideration through June and 
July, 1940, did place the case in the hands of other counsel 
on August 8, 1940. 

D. C. COLLADAY 

Subscribed and sworn to before me this 12th day of De¬ 
cember, 1940. 

MacKENDALL ALLEN 
Notary Public , D. C. 

Copy served on atty’s. for Defendant Hawkins, this 16th 
day of Dec., 1940 

HENRY I. QUINN 

RICHARD W. GALIHER 
Attorneys for Plaintiff 
637 Woodward Building 
Washington, D. C. 
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23 Endorsed: Filed Jul 23 1941 Charles E. Stewart, 
Clerk 

In the District Court of the United States 
For the District of Columbia 

Law No. 90,380 

Bertha Virginia Seymour, Administratrix of the Estate of 
John Paul Seymour, deceased, Plaintiff, 

vs. 

A. W. Hawkins, doing business as A. W. Hawkins Co., 

et al., Defendants. 

Order Striking Affidavit and Denying Motion to Rehear 

Upon consideration of the motion of plaintiff for a re¬ 
hearing and the motion of defendant Hawkins to strike said 
motion of plaintiff and its supporting affidavit, it is this 
23 rd day of July, 1941. 

Ordered, That said affidavit be stricken and said motion 
to rehear be denied. 

JAMES M. PROCTOR 

Justice. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8065. 


BERTHA VIRGINIA SEYMOUR, ADMINISTRATRIX 
OF THE ESTATE OF JOHN PAUL SEYMOUR, DE¬ 
CEASED, Appellant, 


A. W. HAWKINS, DOING BUSINESS AS A. W. HAW¬ 
KINS CO., Appellee. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

Appellant’s statement of case omits certain pertinent 
facts deemed necessary by appellee to the correct presenta¬ 
tion and adjudication of this appeal. Therefore, although 
appellee’s counter-statement to some extent may be repeti¬ 
tious, it more fully states the facts giving rise to this appeal. 

John Paul Seymour was killed in an automobile accident 
occurring in the District of Columbia on July 16,1937. Ap¬ 
pellant, Bertha Virginia Seymour, brought suit, as adminis¬ 
tratrix of his estate, against A. W. Hawkins and another for 
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wrongful death of her son. The caption of this suit gave 
Culpeper, Virginia, as the address of A. \V. Hawkins (Ap¬ 
pellant’s App. 3). The suit was filed on July 15, 193S (Ap¬ 
pellant’s App. 3, 7 and 8). The one year period within 
which action should be brought for negligence causing death 
expired on July 16, 1938. Therefore, the action was insti¬ 
tuted the day before the statutory period expired. 

The five summonses and copies of the complaint issued for 
service on the appellee and returned not to be found, be¬ 
tween July 15,1938, and May 23,1940, were for personal ser¬ 
vice and of no effect beyond the District of Columbia. Sub¬ 
stituted service, the only method of service which would be 
effective to secure jurisdiction over appellee, was not at¬ 
tempted during this period. 

On August 15, 1940, or over three years after the acci¬ 
dent and death of John Paul Seymour had taken place, and 
two years and one month after the suit had been filed, and 
over two years after the statute of limitations had run, a 
summons and copy of the complaint were served upon the 
appellee in accordance with the terms of the statute pro¬ 
viding for service on nonresidents involved in automobile 
accidents taking place in the District of Columbia (Appel¬ 
lant’s Brief 3). 

The appellant at no time prior to August 15,1940, availed 
herself of the method provided for by the aforementioned 
statute to obtain service on the appellee. The undertaking 
required under said statute was not filed until August 10, 
1940 (Appellant’s App. 7 and 8). 

On September 4, 1940, appellee filed a motion to vacate 
summons and to discontinue the cause as to him on the 
grounds that the issuance thereof was improperly and un¬ 
duly delayed, that the declaration showed that appellee was 
a resident of the state of Virginia and could have been 
served under the provisions of the aforementioned statute 
at any time after the filing of the suit and that there had 
been an actual discontinuance in consequence of the failure 
to have said summons issued in due time (Appellant’s App. 
9). After considering the facts shown by the record in the 
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cause, the motion to vacate summons and memorandum of 
points and authorities in support thereof, memorandum in 
opposition thereto, and after hearing in open court, the 
Court concluded that plaintiff had not been diligent in se¬ 
curing service upon appellee (Appellee’s App. 3) and signed 
an order on October 12, 1940, granting the motion, vacating 
the summons, and discontinuing the cause as to the appellee 
(Appellant’s App. 10). 

On October 22,1940, appellant filed motion for re-hearing 
or reconsideration on finding of court on motion to vacate 
summons (Appellant’s App. 11). Over two months later, 
or on December 16, 1940, appellant filed affidavit of D. C. 
Colladav (Appellant’s App. 11). The motion for re-hear¬ 
ing or reconsideration did not refer to the affidavit of D. C. 
Colladay and said affidavit did not indicate thereon or 
therein that it was in support of said motion. D. C. Colla¬ 
day was formerly of counsel of record for appellant and 
the information contained in said affidavit was, for the most 
part, hearsay, was not material to the issue before the Court 
and was not of any evidentiary value. 

On May 23, 1941, appellee filed motion to strike motion 
for re-hearing or reconsideration on finding of court on mo¬ 
tion to vacate summons (Appellee’s App. 2). After con¬ 
sidering motion of appellant for re-hearing or reconsid¬ 
eration on finding of court on motion to vacate summons 
and motion of appellee to strike said motion and the affi¬ 
davit of D. C. Colladay, the Court signed an order on July 
23rd striking said affidavit and denying said motion for re¬ 
hearing (Appellant’s App. 19). 

STATUTE INVOLVED. 

The negligence causing death statute for the District of 
Columbia designated Title 21, Chapter 1, Sec. 1, 2 and 3, p. 
301, 1929 Code for the District of Columbia provides as 
follows: 

“Section 1.—Liability—Whenever by an injury done 
or happening within the limits of the District of Colum- 
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bia the death of a person shall he caused by the wrong¬ 
ful act, neglect, or default of any person or corporation, 
and the act, neglect, or default is such as would, if death 
had not ensued, have entitled the party injured or if the 
person injured be a married woman, have entitled her 
husband, either separately or by joining with the wife, 
to maintain an action and recover damages, the 
person who or corporation which would have 
been liable if death had not ensued shall be 
liable to an action for damages for such death, 
notwithstanding the death of the person in¬ 
jured, even though the death shall have been caused 
under circumstances which constitute a felony; and 
such damages shall be assessed with reference to the in¬ 
jury resulting from such act, neglect, or default causing 
such death, to the widow and next of kin of such de¬ 
ceased person: Provided, that in no case shall the recov¬ 
ery under this title exceed the sum of ten thousand dol¬ 
lars: And provided further , That no action shall be 
maintained under this chapter in any case when the 
party injured by such wrongful act, neglect, or default 
has recovered damages therefor during the life of such 
party. (Mar. 3, 1901, 31 Stat. 1394, c. 854, sec. 1301.) 

2. By whom suit to be brought.—Every such action 
shall be brought by and in the name of the personal rep¬ 
resentative of such deceased person, and within one 
year after the death of the party injured. (Italics ours) 
(Mar. 3, 1901, 31 Stat. 1394, c. 854, sec. 1302; June 30, 
1902, 32 Stat. 543, c. 1329.) 

3. Distribution of damages.—The damages recovered 
in such action shall not be appropriated to the payment 
of the debts or liabilities of such deceased person, but 
shall inure to the benefit of his or her family and be 
distributed according to the provisions of the statute of 
distribution in force in the said District of Columbia. 
(Mar. 3,1901, 31 Stat. 1395, c. 854, sec. 1303.)” 

SUMMARY OF ARGUMENT. 

Appellant waited two years and one month after suit was 
filed and approximately two years after the Statute of Limi¬ 
tations had run before making any attempt whatsoever to 
obtain service on appellee under the only method available 
to him for that purpose. Therefore, service of process was 
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improperly and unduly delayed. This constituted a failure 
to exercise reasonable diligence in that regard. 

It is not an exercise of reasonable diligence to continue the 
issuance of summons for personal service on a party whom 
you know not to be a resident of the District of Columbiaj 
Plaintiff knew that all efforts to serve appellee in any other 
manner than by serving the Director of Vehicles and Traffic 
would not accomplish the desired results. Therefore, by 
issuing summons from time to time for personal service up¬ 
on appellee, a nonresident, cannot be construed to satisfy 
the rule of law requiring the exercise of reasonable dili¬ 
gence. 

The order of October 12,1940, granting the motion of ap¬ 
pellee to vacate summons and discontinuing the suit as to 
him was signed after consideration by the Court of the rec¬ 
ord in the cause. The complaint stated the address of the 
appellee to be Culpeper, Virginia. The record showed that 
plaintiff had taken no effective means of serving appellee 
prior to August 15, 1940. The motion to vacate summons 
was heard and determined solely upon the record facts as 
shown as of October 12, 1940, the date the aforementioned 
order was signed. The Court concluded that appellant had 
not been diligent in securing service upon the appellee. (Ap¬ 
pellee’s App. 3) The record was ample proof in support 
of the Court’s decision. The facts contained therein were 
uncontradicted. 

Neither the Federal Rules of Civil Procedure nor the 
rules of the District Court of the United States for the Dis¬ 
trict of Columbia provide for the filing of a motion for re¬ 
hearing or reconsideration on finding of court on a motion 
previously heard and decided. Neither set of rules contem¬ 
plates a procedure whereby the court will be called upon to 
re-hear or reconsider a motion previously acted upon and 
decided on the record as it was constituted at the time of the 
original hearing. Such a procedure would impose upon the 
court an unreasonable and unfair burden. 

The affidavit of D. C. Colladay filed on December 16,1940, 
did not accompany any motion nor did it in any way indi- 
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cate the purpose for which it was filed. It was not filed until 
two months after the order vacating summons and discontin¬ 
uing the cause had been signed by the court. It contained, 
in the main, nothing but hearsay and immaterial and irrele¬ 
vant matters. It was not a proper part of the record in the 
cause and, therefore, was properly stricken. 

ARGUMENT. 

1. Service of process was improperly and unduly delayed 
and there was a discontinuance in consequence of failure to 
have it issued in time. 

The accident out of which this cause arose took place in 
the District of Columbia on July 16,1937 (Appellant’s App. 
3). This suit w T as filed on July 15, 1938 (Appellant’s App. 
3, 7 and 8). Although appellant knew, as indicated by the 
caption on the declaration, that the appellee w^as a nonresi¬ 
dent of the District of Columbia and could be served under 
Title 6, Paragraph 255(b), page 52 of Supplement V, Dis¬ 
trict of Columbia Code, such service wms not attempted un¬ 
til August 15,1940, or over three years after the date of the 
accident out of w’hich the suit arose, and over two years 
after the institution of the suit. It is strenuously contended 
that in view of these facts appellant failed to exercise rea¬ 
sonable diligence in her efforts to procure service on the ap¬ 
pellee. The means of obtaining service was provided for 
under the Code, but notwithstanding, appellant waited until 
more than two years had elapsed after the period of limita¬ 
tions had expired, prior to issuing summons in accordance 
therewith. 

The following is quoted from Parsons v. Hill, 15 App. D. 
C. 532, 550: 

“But it follows that, when the defendant can be found 
and the w’rit can actually be served upon him, it then 
becomes necessary to follow up the proceeding by the 
issue of a writ to be actually served; and if the plaintiff 
fails to have a writ issued in due time for such actual 
service, he incurs the risk of having his suit discontin- 
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ued. It is open to a defendant, when service of process 
has been improperly and unduly delayed, to show, upon 
a motion to vacate the writ, when it has actually been 
issued, that there has been discontinuance in conse¬ 
quence of failure to have it issued in due time. The writ 
will be presumed to have been duly issued and duly 
served, until the contrary is shown; but actual discon¬ 
tinuance of the suit may be made to appear, upon affi¬ 
davit or otherwise to the satisfaction of the court. And 
when such actual discontinuance has been made to ap- [ 
pear, the court may properly vacate the writ which has 
been served upon the defendant, and discontinue the I 
cause, and remit the plaintiff to a new action, if he ' 
chooses to avail himself of it.” 

The reason for such a rule of law is obvious. If it were 
otherwise, then plaintiff could file a suit, issue one summons 
and then wait until he or she was sure that the defendant’s 
witnesses were not available before issuing an effective sum¬ 
mons. It is common knowledge that the lapse of time dims 
memory and, therefore, appellee would have been seriously 
prejudiced in defending this suit after the lapse of three 
years from the date of the accident. 

To tolerate this practice is to encourage carelessness, de¬ 
lay and laxity in the prosecution of litigation. Such a prac¬ 
tice would serve to circumvent the statute of limitations. 
The statutory period for the filing of this suit expired July 
16, 1938. Appellee was called upon to defend a suit served 
upon him over two years after the expiration of the statu¬ 
tory period. To have forced him to do so would have been 
imposing a penalty upon him because of the failure of the 
appellant to exercise reasonable diligence. 

It is apparent from the record in this cause that the 
Court below was entirely warranted in holding that appel¬ 
lant failed to exercise reasonable diligence in her efforts to 
procure service on appellee. Appellant must have known 
that all efforts to serve appellee in any other manner than 
under the aforementioned provisions of the Code would not 
be productive of the desired results. Appellant knew that 
appellee resided in Culpeper, Virginia, because that ad- 
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dress was given for him on the caption of her complaint. 
It is a fact that appellee not only was born and has lived 
continuously in Culpeper, Virginia, since that time, but also 
has never lived, resided nor had an address in the District 
of Columbia (Appellee’s App. 1). 

The following cases support the position that unreason¬ 
able delay and failure to exercise reasonable diligence in 
serving summons are grounds for discontinuance of an 
action: 

Rutherford v. Folger, 20 N. J. Law 299; 

Church v. Church, 151 Ga. 98, 106 S. E. 114; 

Werner Piano Co. v. Raker, 35 Idaho 496, 207 P. 588. 

2. The record discloses ample proof that the appellant did 
not use due diligence in securing service. 

As the order of the court below indicates, the motion of 
appellee to vacate service and discontinue the suit was 
granted after thorough consideration thereof and following 
a hearing in open court (Appellant’s App. 10). The conclu¬ 
sion of the Court below was the inevitable one, namely, that 
appellant had not been diligent in securing service upon ap¬ 
pellee. The docket entries conclusively showed that appel¬ 
lant had allowed more than two years to elapse before re¬ 
sorting to substitute service upon the Director of Motor Ve¬ 
hicles and Traffic in the face of the known fact that appel¬ 
lee was a nonresident. These facts were uncontradicted. 
The motion was heard and decided solely upon these facts 
appearing of record on October 12, 1940, the date the order 
granting said motion was signed, and constituting ample, 
proper and convincing proof that service was improperly 
and unduly delayed. The appellant, with full knowledge 
that the record disclosed an inexcusable neglect to have is¬ 
sued and served the summons, took no steps whatsoever to 
produce counter-proof, if any she had, to excuse such negli¬ 
gence while the matter was being considered by the Court 
on and prior to October 12, 1940, the date of the aforemen¬ 
tioned order. 
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Rule 24 of Simplified Rules of Procedure on Civil Prac¬ 
tice for the District Court of the United States (Appellant’s 
Brief 4) is merely an administrative rule for the guidance 
of the clerk of the court and does not lay down a test or rule 
as to what constitutes due diligence. If appellant’s conten¬ 
tion were correct, a plaintiff could go to the clerk’s office 
every six months, issue a summons, knowing the defendant 
was out of the jurisdiction and could not be served, and 
wait as long as he liked before actually getting service and 
have no fear of being accused of not using due diligence. 
Such an interpretation of Rule 24, it is submitted, was never 
intended and to so interpret it would be to work an injustice 
and an unreasonable hardship on defendants. 

3. The filing of motions to re-hear is not provided for by 
the Federal Rules of Civil Procedure nor by the Rules of 
the District Court of the United States for the District of 
Columbia and the practice thereof should be discouraged. 

There is no provision in the Federal Rules of Civil Pro¬ 
cedure nor in the rules of the court below for the filing of 
a motion of the character filed by appellant. Neither set 
of rules contemplates a procedure whereby the court may 
be called upon to re-hear or reconsider a motion previously 
acted upon and decided. Such a procedure would be to im¬ 
pose upon the court an unreasonable and unfair burden. 

The motion of appellee to vacate summons and memoran¬ 
dum of points and authorities in support thereof was filed 
on September 4, 1940 (Appellant’s App. 7 and 8). Appel¬ 
lant prepared and filed a memorandum in opposition thereto 
on September 13, 1940 (Appellant’s App. 7 and 8). There 
was a hearing in open court. Naturally, ample opportunity 
was afforded counsel for appellant and appellee to argue 
the matter fully. 

On October 22, 1940, ten days after the order granting 
the motion to vacate summons had been signed, appellant’s 
attorneys filed the motion for rehearing or reconsideration. 
There was no affidavit referred to in said motion or attached 
thereto (Appellant’s App. 11). 
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On December 16,1940, two months and two days after the 
order granting the motion to vacate summons had been 
signed, affidavit of D. C. Colladay was filed. The affidavit 
did not refer to motion for re-hearing or reconsideration 
nor was it in any wise labelled so as to show that it was in 
support thereof. A reading of the affidavit unmistakably 
demonstrates that all of the facts and information con¬ 
tained therein were available when the motion to vacate 
summons was argued. Therefore, it logically follows that 
the information contained in the affidavit was available for 
presentation before the Court at the time the motion to 
vacate was argued. Therefore, the court below, having de¬ 
cided the motion on the record as it presented itself on Octo¬ 
ber 12, 1940, should not have been called upon months later 
to pass upon the same motion again upon a different record. 

The court below was clearly within the law and, more¬ 
over, was following good practice and a reasonable exercise 
of its discretionary power in refusing to re-hear the motion 
to vacate summons. The court below had determined the 
matter on one set of facts, namely, the facts as presented 
by the record on October 12,1940. It is to impose an undue 
burden on the Cour/ to require it to hear arguments on the 
same motion but on a somewhat different set of facts, par¬ 
ticular^ in a situation where the different set of facts was 
available at the time the motion was first heard. To counte¬ 
nance such a practice would be to encourage litigants to not 
fully prepare matters for the original presentation, know¬ 
ing that if they failed the first time, they could get a second 
hearing. Morever, to encourage such a practice would serve 
to waste the time of the courts. 

4. The affidavit of D. C. Colladay was properly stricken. 

The affidavit of D. C. Colladay was not filed until Decem¬ 
ber 16,1940, or three months and three days after the filing 
of appellant’s opposition to appellee’s motion to vacate 
summons. (Appellant’s App. 7 and 8) It was filed more 
than two months after the order granting appellee’s motion 
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had been entered. (Appellant’s App. 7 and 8) Nearly two 
months had elapsed since appellant had filed motion to re¬ 
hear or reconsider, before the affidavit was filed. (Appel¬ 
lant’s App. 7 and 8) As previously stated, neither the label¬ 
ing thereon nor the contents thereof in any way indicated 
what it was in support of. Therefore, it was unseasonably 
filed and had no proper place in the record. 

Moreover, the affidavit, for the most part, contained hear¬ 
say and immaterial and irrelevant matter. It had no evi¬ 
dentiary value and, therefore, for this reason, as well as the 
others above enumerated, was properly stricken. 

CONCLUSION. 

The decision of the Court below was in accordance with 
the facts and law of the case and should be affirmed. 

Respectfully submitted, 

Frank F. Nesbit, 

Charles E. Pledger, Jr., 

Justin L. Edgerton, 
Attorneyifor Appellee, 
Metropolitan Bank Building, 
613 15th Street, N. W., 
Washington, D. C. 
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BERTHA VIRGINIA SEYMOUR, Administratrix of the 
Estate of JOHN PAUL SEYMOUR, Deceased, 
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CO., Appellee. 
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AFFIDAVIT, MOTION AND MEMORANDUM OPINION 

OF THE COURT. 

15 Affidavit of A. W. Hawkins in Support of Memoran¬ 
dum of Points and Authorities in Opposition to Motion 
for Rehearing or Reconsideration on Finding of Court 
on Motion to Vacate Summons. 

State of Virginia, County of Culpeper, ss: 

I, A. W. Hawkins, being first duly sworn, on oath depose 
and say that I am one of the defendants named in the above 
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entitled cause; that I was born in Culpeper County, State of 
Virginia; that I have lived continuously in Culpeper County 
since my birth; that I have never lived or resided in the 
District of Columbia; and that I never had an address in 
Washington, District of Columbia. 

A. W. HAWKINS. 

Subscribed and sworn to before me this 3rd day of March, 
1941. 

FRANCES HICKERSON, 

(Notarial Seal) Notary Public. 

My Commission expires June 21,1941. 

16 Motion to Strike Motion for Re-Hearing or Reconsid¬ 
eration on Finding of Court on Motion to Vacate Sum¬ 
mons. 

Defendant, A. W. Hawkins, appearing specially herein 
for the purpose set forth in the following motion and for 
that purpose only, moves the court to strike plaintiff’s 
motion for re-hearing or reconsideration on finding of court 
on motion to vacate summons, filed herein on October 22, 
1940, and the affidavit in support thereof, filed herein on 
December 16, 1940, and for reasons therefor defendant 
Hawkins says: 

1. That neither the Federal Rules of Civil Procedure nor 
the rules for this Court provide for the procedure contem¬ 
plated by plaintiff’s motion, namely, the re-hearing or re¬ 
consideration by the court of a motion previously acted 
upon and decided. 

2. That to call upon the court to pass for the second 
time upon a matter previously briefed, argued and decided 
is to impose an unreasonable and unfair burden on the 
Court. 

3. That plaintiff was given ample opportunity to fully pre¬ 
sent the matter when the motion to vacate summons was 
argued and decided. 

4. That all facts and information contained in the affi¬ 
davit of D. C. Colloday, filed herein on December 16, 1940, 
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were available when the motion to vacate summons 

17 was argued on October 1,1940. 

5. That the Court, having decided the motion to va¬ 
cate summons upon the record as it then presented itself, 
should not be called upon months later to pass upon the 
same motion upon a different record. 

NESBIT, PLEDGER & EDGERTON, 

By CHARLES E. PLEDGER, JR., 
Metropolitan Bank Building, 

Attorneys for defendant A. W. Hawkins. 

18 In the District Court of the United States. 

For the District of Columbia 
Law No. 90,380. 

Bertha Virginia Seymour, Administratrix of the Estate of 
John Paul Seymour, deceased, Plaintiff , 

v. 

A. W. Hawkins, doing business as A. W. Hawkins Co., et al., 

Defendants. 

Memo. Opinion on Motion of Plaintiff for Rehearing. 

On October 12, 1940, an order was entered granting the 
motion of defendant Hawkins to vacate service and dismiss 
the suit as to him. This was done after full hearing and 
consideration, leading to the conclusion that plaintiff had 
not been diligent in securing service upon the defendant, in 
that she had allowed more than two years to pass before 
resorting to substituted service upon the Traffic Director 
in face of the fact, known when suit was filed, that said 
defendant was a non-resident. The decision of that ques¬ 
tion was based upon the facts shown by the docket entries. 
Although Counsel for defendant in a paper entitled “oppo¬ 
sition to motion,” etc., which in reality were their “points 
and authorities”, had stated certain facts on information 
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and belief, manifestly it would have been improper to con¬ 
sider the statement in the absence of any proof or the con¬ 
sent of opposing counsel. Accordingly, as was understood 
by all, the motion was heard and determined solely upon the 
record facts. 

19 On October 22, 1940, ten days after entry of the 
order, a motion to rehear was filed. In accompanying 

“points and authorities” counsel refer to an affidavit 
“hereto attached” and discuss the contents thereof. Yet, 
there was no affidavit attached. Then the motion was al¬ 
lowed to rest. On December 16,1940, an affidavit was filed. 
That is more than two months after the order had been 
entered. Presumably, that affidavit is the one which counsel 
had intended attaching to the motion, but obviously it was 
not in hand before December 12, 1940, the date when sworn 
to. 

The affidavit is made by a former attorney for plaintiff. 
It contains a lengthy statement of facts and circumstances, 
largely of a hearsay nature, with opinions and conclusions 
of affiant, by way of explaining why substituted service 
upon the Traffic Director had not been taken sooner. The 
opposing side has not assented to the use of this affidavit. 
As heretofore stated, the previous hearing leading to the 
order was confined to the record facts. Now, the court is 
asked to nullify a painstaking determination upon that fac¬ 
tual basis and reconsider the motion upon another set of 
facts brought into the case by affidavit more than two 
months after the final order was entered, notwithstanding, 
those facts prevailed, and were known and available at the 
time of the original hearing. 

Counsel for defendant Hawkins have moved to strike the 
motion and the affidavit upon the ground that neither the 
federal nor local rules provide for such a motion; that the 
information in the affidavit was available at the origi- 

20 nal hearing, and that the court should not be re¬ 
quired months later to reconsider the matter upon 

a different state of facts. 
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Although there appears to be no express provisions in 
the rules for a motion to rehear, yet there is implied recog¬ 
nition of such procedure. (Rule 59a(2) Fed. Rules Civ. 
Proc.; Rule 15, Par. 1, D. C. Rules; also Rule 9(f) new Local 
Civil Rules). Necessarily too, a court must have the right 
to reconsider. Yet, a motion to that end should be season¬ 
ably made. (Southland Industries, Inc. v. Federal Commu¬ 
nications Commission, 69 App. D. C. 82; Morse v. United 
States, 270 U. S. 151, 154). Although the formal motion 
was made within ten days, it purported to rest upon facts 
contained in an affidavit which was not filed until almost two 
months later. Those facts were known and available at the 
time of the first hearing. They constituted the very heart 
of the motion. 

I think a question of practice is raised which transcends 
the factual merits of the particular case. Should a court 
after determination of a matter on one state of facts be 
called upon to rehear the case on another state of facts ex¬ 
istent and available at the time of the original hearing? 
Should more than two months elapse between the order and 
perfecting of the motion by filing essential supporting 
papers to give it vitality? Is not the effect the same as 
though the motion itself had been filed so late? Can such 
procedure be approved. I think not. 

21 A great deal of time and labor was given bv the 
court to a hearing and consideration of the original 
motion. Then ten days after the order was entered came a 
motion to rehear upon another state of facts, which were 
known and available to plaintiff at the first hearing. Yet 
that state of facts was not formally made part of the rec¬ 
ord for more than two months later. That is much longer 
than allowed by the rules for taking an appeal from the 
order. (Rule 10, U. S. Court of Appeals). Under such 
circumstances should the court have been put to a hearing 
and decision, only to have its time and effort wasted? 
Should a party have the right to stake his case upon one 
state of facts, and then when the decision goes against him 
have a second hearing upon other facts which could have 



6 


been made ready for the first hearing? Under such circum¬ 
stances what becomes of the limitation of time for taking 
an appeal? Has there been seasonable action to justify a 
suspension of the period for appeal? 

In my opinion these questions must all be resolved against 
the plaintiff. They raise important considerations of policy. 
Although motions for rehearing ought not be discounte¬ 
nanced, there had been a growing tendency here to treat 
them as an ordinary step in the course of a case; and this 
tendency, I think, should be discouraged. Too often we 
see motions to rehear of a purely repetitious nature. Again 
we find them predicated upon factual or legal grounds that 
could and should have been presented at the original hear¬ 
ing. In both instances they necessarily result in delay and 
wasted effort by court and counsel. 

22 These comments are not intended as any criticism 
of counsel in this case. They are made only in an 
effort to discourage a growing tendency to abuse the use 
of the motion to rehear. It is a motion which has its proper 
use in our practice, but should be sparingly employed, only 
where unusual circumstances prevail. 

For the reasons indicated, the affidavit filed December 16, 
1940, is stricken and the motion to rehear is denied. An 
order to that effect is being filed with this opinion. 

JAMES M. PROCTOR, 

Justice. 

Dated July 23, 1941. 

Copies mailed to all attorneys. 



